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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

I n ths Matser of the Appeal of )
THERESA ¥, NOLLENBFRGER )

Appear ances:

For Appel | ant: Paul G Taylor, Certified Public
Account ant

For Respondent: Burl D, Lack, Chief Counsel;
Jack Rubin, Juni or Counsel

OPI NI ON

This appeal is made pursuant to Section 1995¢ of the
Revenue and Taxation Code from the action of the Franchise
Tax Board in denying the clains of Theresa M Nolienberger
for refund of personal income tax in the anounts of
$1,739.22, $2,058,16 and $654,58 for the years 1950, 1951
and 1952, respectively.

| o-acre tract of land in the vicinity of Burbank, California.
Appellant and her famly resided there and, until the begin-
ning of World War |1, raised poultry on the land, After the
war ~Appel lant's son nmintained a hoat manufacturing. business
on a part of the premses. Meanwhile, new subdiviSions en-
conpassed the tract and the city zoned it for residential
use, thus preventing its further devel opment as a conmerci al
site. Appellant's Son renoved his business fromthe tract
because the zoning restrictions and power limitations
hanpered expansi on.

Prior to 1?13| Appel | ant and her husband acquired a
f

Faced with high taxes on unproductive property, Appel-
| ant decided to dispose of the tract. However, no bu¥er coul d
be found willing to take the whole tract at Appellant% asking
price, Negotiations to sell the land for $87,000 were begun
In 1949 but the sale was not conpleted. Appellant then had
the tract f£:illed and |eveled; she had a street installed
throughout the length of the tract; and she had the entire
property subdivided into 50 [ots. A "For Sale" Sign was
erected "on the property and Appellant received prospective
buyers in her honme, Several real estate brokers were paid
comm ssions for assisting in making sales.
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In 1950, 21 lots were sold in 12 transactions; in 1951,
18 lots were-sold in 13 transactions; and in 1952, 6 lots
were sold in 5 transactions. Thus, Appellant sol d 45 of the
50 lots in 30 transactions during the years on appeal.  She
was not otherwi se gainfully enployed and received substan-
tially all of her income fromsales of the |ots, Her gain
fromthe sale of the lots was $100, 000, This was $20, 000
more than she woul d have realized if she had conpleted the
sale of the entire tract in 1949 for $87, 000,

. Appel I ant contends that she was not in the real estate
busi ness but was only Ilguldailng a capital asset held for
many years, that her subdivision and |eveling of the tract
was necessary in order to liquidate at a faif price and that,
therefore, her gain fromselling the lots was taxable as a
capital gain (see Section 17712 (now 18151) of the Revenue
and Taxafion Code). The Franchise Tax Board's position is
that the tract was held primarily for sale, that in sub-
dividing the land and se Ilng | ots the Appellant was engaged
in atrade or business and that, therefore, the profit de-
rived fromthe sales was ordinary incone.

Section 17711 (now 18161) of the Revenue and Taxatio
Code, which is substantially the same as Section 117(a) (!l

the | nternal Revenue Code of 1939, provides that the te
"capital asset" does not include property held by a tax
rimarily for sale to customers in the ordinary course
rade or’ business.
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It is apparent that Appellant's activities with

to the sale of the lots were for the purpose of obta
reater profit than she could have obtained by a sal

and in bulk. Wth this end in view, she leveled th
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constructed a street and subdivided the land. She
the [ots for sale to the general public and took ch
negotiations and sales herself, assisted partially
esfate brokers, She had no other gainful occupatio
sales resulted in substantially all of her income f
years in question,

These facts serve to distinguish Appellant's situation
fromthe cases which she has cited. O the cases which she
relies upon, those nost nearly in point are marked by the
absence of a profit notive (Canp v. _Mirrap, 226 Fed. 2d 931),
a lack of subdivision and inprovemenf Dy the taxpayers

(Frieda E, J..Ramaw 7 T. C 198; Vigeo @Gy, T. C. Meno.,
Dkt. Nos. 2 0938-20940, entered March 21, 1950; M.nnie Stienau
Loewenberg, T. C. Menp., Dkt. No. 14378, entered October 11,
19L8),, ssfees to an exclusive group (Ww.T. Thrift. Sr., 15 T.C.
366) or sales activity entirely by an rndependent contractor
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(Smth v, Dunn, 224 Fed. 2d 353).

~This matter falls well within the ambit of those cases
hol ding that the activities of subdividing, inproving and
selling land constitute a business.and that, even though the
| and was previously held for purposes other than sale, the
groflt s taxable as ordinary income (Achoné v, Conm ssioner

46 Fed. 2d 445; nliver v, Conmissioner Fed. 2d 910
Richards v. CommiSsioner, 81 Fed. 20 369).
ORDER
Pursuant to the views expressed in the Opinion of the
tBﬁardf on file in this proceeding, and good cause appearing
erefor,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 19060 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board in denying the claims of
Theresa M. Nol | enberager for refund of pefsonal income tax in
t he amounts of gﬁl 739.22, $2,058.16 and $654,58 for the years
1950, 1951 and 1 53, Tespectively, be and the same is héreby
ust ai ned.

Done at Sacranmento, California, this 24th day of March,
1959, by the State Board of Equalization,

Paul R Leake , Chai rman
Ceorge R Reilly , Menber
John W _ Lynch , Menber
Richard Nevins , Menber
,  Menber
ATTEST: Dixwell L, Pierce , Secretary
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